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Trenton , New J ersey 08625-0312 

 

The agency proposa l follows: 

 

Su m m ary  

The Civil Service Commission  finds that  a  ru le amendment  is needed 

following the cour t  decision  in  In  the Matter of Hearn , 417 N .J .S uper. 289 (App. Div. 

2010).  In  Hearn , the Commission  had den ied counsel fees to an  unclassified Sta te 

employee a fter  it  over turned h is demot ion , imposed following a  discr imina t ion 

invest iga t ion , since unclassified employees cannot  file disciplina ry a ppea ls under  

civil service ru les; therefore, an  award of counsel fees was appropr ia te only where 

“sufficien t  cause” in  the form of bad fa ith  or  invidious mot iva t ion  were shown on  the 

pa r t  of the appoin t ing author ity.  The cour t  held tha t  the appoin t ing author ity in  

th is case, the Depar tment  of Educa t ion , had explicit ly refer red to it s act ion  as 

“disciplina ry,” so that  the Commission ’s denia l of counsel fees on  the basis tha t  it  

was not  disciplina ry was not  just ified.  E ven if th is were not  a  disciplina ry appeal, 

however , the cour t  fau lted the Commission  for  only a llowing a  counsel fee award 

under  N.J .A.C. 4A:2-1.5(b) in  cases of bad fa ith  or  invidious mot iva t ion  of the 

employer .  Such  a  limita t ion , the cour t  held, could only be done by ru lemaking, not  

by adjudica t ion . 

The proposed amendment  to N.J .A.C. 4A:2-1.5(b) would address the 

deficiency in  the ru le by explicit ly a llowing a  finding of “sufficien t  cause” based on  a  
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demonst ra t ion  by the employee tha t  the adverse act ion  taken  was done in  bad fa ith  

or  with  invidious mot iva t ion  by the appoin t ing author ity. 

The Commission  fur ther  proposes amending N.J .A.C. 4A:2-1.5(b) to reflect  

the changes to civil service law in  P .L. 2008, c. 29, in  which  the Depar tment  of 

Personnel and the Merit  System Board were abolished and replaced with  the Civil 

Service Commission , a  Sta te agency in  but  not  of the Depar tment  of Labor  and 

Workforce Development .  Therefore, references to the Commissioner  of Personnel 

and the Merit  System Board a re proposed for  replacement  by references to the Civil 

Service Commission .   

As the Commission  has provided a  60-day comment  per iod for  th is not ice of 

proposa l, th is not ice is excepted from the ru lemaking calendar  requirements, 

pursuant  to N.J .A.C. 1:30-3.3(a )5. 

Soc ia l Im pact  

The Civil Service Commission  ant icipa tes a  posit ive socia l impact  to resu lt  

from the proposed amendment .  P resent ly, N.J .A.C. 4A:2-1.5(b) does not  permit  an 

award of back pay, benefit s and counsel fees in  appea ls not  involving discipline or  a  

layoff act ion  effected in  bad fa ith , un less one of two circumstances a re evident :  the 

appoin t ing author ity has unreasonably fa iled or  delayed ca rrying out  an  order  of 

the Commission  or  the Commission  is able to find su fficien t  cause based on  the fact s 

of a  case.  The proposed amendment  would define sufficien t  cause in  the way it  was 

presented in  the Hearn  ma t ter : the employee demonst ra tes t ha t  the appoin t ing 

author ity took adverse act ion  against  h im or  her  in  bad fa ith  or  with  invidious 
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mot iva t ion .  The Commission  sees t h is clea r  defin it ion of “sufficien t  cause” as 

beneficia l to appellan ts in  mat ters not  involving discipline or  layoff-bad fa ith , a s 

such  appellan ts would have advance not ice of the cr iter ia  they must  sa t isfy in  order  

to receive appropr ia te remedies. 

Econ om ic  Im pact  

Because the proposed amendment  to N.J .A.C. 4A:2-1.5(b) would clea r ly 

define “sufficien t  cause” for  awarding back pay, benefit s and counsel fees in  appea ls 

other  than  disciplina ry or  layoff-bad fa ith  mat ters, an  appellan t  would have a  

grea ter  oppor tunity to t ry to sa t isfy the cr iter ia  for  receiving such  remedies.  

Addit iona lly, due to the pa rameters tha t  the ru le amendment  would provide, an  

appoin t ing author ity would a lso have an  oppor tunity to defend against  a llega t ions 

of bad fa ith  or  invidious mot iva t ion  and t ry to minimize the awarding of taxpayer  

dolla rs where the employer  believes it  is not  warranted. 

Federal Stan dards  Statem en t  

 A Federa l standards ana lysis is not  required because the proposed 

amendment  per ta ins to remedies in  New J ersey civil service appea ls and is not  

subject  to any Federa l standards or  requirements. 

J obs  Im pact 

 It  is not  an t icipa ted tha t  the proposed amendment  would cause the 

genera t ion  or  loss of jobs.  The proposed amendment  per ta ins t o remedies in  civil 

service appea ls. 

Agricu ltu re  In du stry  Im pact  
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 It  is not  an t icipa ted tha t  the proposed amendment  would have any 

agr icu lture indust ry impact .  The proposed amendment  per ta ins to remedies in  civil 

service appea ls.  

Regu latory  Flexibility  Statem en t  

 A regula tory flexibility ana lysis is not  required since the proposed 

amendment  would have no effect  on  small businesses as defined under  the 

Regula tory Flexibility Act , N.J .S.A. 52:14B-16 et  seq.  The proposed amendment  

would govern  the cr iter ia  for  an  appellan t ’s receipt  of back pay, benefit s or  counsel 

fees in  cer ta in  civil service appea ls in  the civil service of Sta te and loca l 

government .  

Sm art Grow th  Im pact  

 It  is not  an t icipa ted tha t  the proposed amendment  would have any impact  on  

the achievement  of smar t  growth  and the implementa t ion  of the Sta te Development  

and Redevelopment  P lan  as defined under  Execut ive Order  No. 4 (2002). 

Hou sin g Affordability  Im pact  An alys is  

 Since it  concerns cr it er ia  for  an  appellan t ’s receipt  of back pay, benefit s or  

counsel fees in  cer ta in  civil service appea ls , the proposed amendment  would have no 

impact  on  the number  of housing unit s or  the average cost  of housing in  New 

J ersey. 

Sm art Grow th  Deve lopm en t Im pact  An alys is  

 Since it  concerns cr it er ia  for  an  appellan t ’s receipt  of back pay, benefit s or  

counsel fees in  cer ta in  civil service appea ls , the proposed amendment  would have no 



6 

 

impact  on  new const ruct ion  with in  P lanning Areas 1 and 2, or  with in  designa ted 

centers, under  the Sta te Development  and Redevelopment  P lan . 

 

 Fu ll text  of the proposa l follows (addit ions indica ted in  boldface th u s ; 

delet ions indica ted in  brackets [thus]):   

 

SUBCHAPTER 1. APPEALS 

4A:2-1.5 Remedies 

(a ) Senior ity credit  may be awarded in  any successful appea l.  

(b) Back pay, benefit s and counsel fees may be awarded in  disciplina ry 

appea ls and where a  layoff act ion  has been  in  bad fa ith . See N.J .A.C. 4A:2 -2.10. In  

a ll other  appea ls, such  relief may be granted where the appoin t ing author ity has 

unreasonably fa iled or  delayed to ca rry out  an  order  of the [Commissioner  or  Board] 

Civil Service  Com m iss ion  or  where the [Board] Com m iss ion  finds sufficien t  

cause based on  the pa r t icu la r  case.  A findin g of su ffic ien t  cau se  m ay be  m ade  

w h ere  th e  em ployee  dem on strate s  th at th e  appoin ting  au th ority  took 

adverse  ac tion  again st  th e  em ploye e  in  bad fa ith  or w ith  in vid ious 

m otivation . 


